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Abstract

Do procedures of direct democracy involve fundamental dangers with regard to social, ethno-linguistic and religious minorities? Is there even a conflict between popular decision-making by initiative and referendum and the requirement of interethnic consociational democratic procedures? The article focuses on the existing tension and supposed contradictions between procedures of direct democracy (initiative and referendum) and the protection of the rights and interests of minorities in multilingual areas. Drawing upon some recent examples of such kind in four Swiss bi- or multilingual cantons and in South Tyrol the author compares these experiences and discusses the crucial issue as to whether such a conflict can be solved and what special precautions should be established when it comes to applying direct democracy in multilingual areas. Finally he presents a new approach to how civil rights to direct political participation, enshrined in Italy's constitutions and South Tyrol's statute of autonomy, might be brought into concordance with the need to respect the equality of rights of linguistic groups within a multilingual polity, an issue which is currently being debated in South Tyrol's politics.

Introductory remarks

Do procedures of direct democracy encompass fundamental dangers with regard to social, ethno-linguistic and religious minorities? Is there even a conflict between popular decision-making by initiative and referendum and the requirement to protect linguistic minorities and consociational democratic procedures in multilingual regions? The existing tension between democracy and the rule of law (including minority rights), and between democratic majority rule and the protection of minorities is widely known. Critics of direct democracy assert that majorities of the population neither behave in a rational nor in an altruistic manner. Thus, it is alleged that in referendums concerning minority issues voters would cast their votes in a less responsible manner than elected politicians. The initiative to deny Muslims in Switzerland the right to build new minarets, recently accepted by the Swiss electorate, has fuelled such allegations, overlooking the fact that in previous referendums Swiss voters have mostly voted in a minority- and foreigner-friendly way.
 Kirchgässner (2009, 5) argues: “There is no empirical evidence that Swiss voters, when called to vote on initiatives and referendums, systematically discriminate against minorities; it cannot be stated unequivocally whether civil rights are more effectively protected in a system with referendum rights or one without such rights”.
 

Another study (Frey et al. 1998, 1343-1348, at 1343) concluded: “Out of 64 popular votes on minority rights in Switzerland between 1970 and 1996, only 19 (30%) brought about a restriction of minority rights. In more than two-thirds of all cases Swiss voters strengthened minority rights, instead of limiting them. Therefore direct democracy protects civil rights”.

In respect of Germany, the advocacy NGO Mehr Demokratie e.V. came to a similar conclusion: “Only two out of 131 requests for popular initiatives at the level of the Länder encompassed provisions hostile to minorities. Both were blocked by the Constitutional Court and did not even reach the ballot vote”.

Procedures of direct democracy are designed to express the real political preferences of the citizens - which often differ from those of the elected representatives. Discrimination against minorities happens in both systems: in systems vested with instruments of direct democracy and in purely representative systems (Verhulst et al. 2007, 70). Majority decisions in referendums may address fundamental rights, as observed in the cases of the ban on the building of further minarets in Switzerland and the proposal to ban gay marriages in the USA. But when in a referendum a majority of the electorate accepts a proposal which is at the expense of a minority group, be it a social group, or one defined by sexual orientation, religion or language, this may certainly be to the disadvantage of the concerned minority; but it cannot automatically be asserted that fundamental rights or human rights have been denied or violated.

On the one hand some scholars and some media commentators tend to overestimate the minority-friendliness and accountability of politicians, which is supposed to obtain in purely representative systems. At the parliamentary level minority rights and interests are very often limited or regulated in a way which has not been agreed with the concerned minorities. As an example we may think of the rights of foreign migrant workers and asylum seekers in many European countries.

On the other hand, in Europe minorities are not completely exposed to arbitrary decisions of a popular majority, as both the European Convention on Human Rights and the EU Charter of Fundamental Rights, along with the national constitutions, protect minority rights quite rigorously. Moreover, with regard to linguistic minorities, the jurisdiction of the European Court of Human Rights, based on the European Convention of Human Rights, safeguards their rights. Kirchgässner (2009, 19) states: “It is quite well proven empirically that direct-democratic rights urge politicians to follow popular preferences to a much larger extent. Thus, the recognition of minority rights mainly depends on those preferences. If a clear majority of the population favours the restriction (or extension) of such rights, this will be mirrored in policies: in a purely representative system as well as in a system with direct democracy”.

Considering participatory procedures and the rights of minorities from this perspective two major issues can be raised. First, what are the boundaries a society wishes to set around minority and human rights as a sort of “untouchable core-area” of rights which may not be challenged even by the sovereign citizens? In other terms: what rights are to be accorded to minorities regardless of democratic majorities resulting from the ballot? 

Second, what kind of institutional arrangements should be established for the application of instruments of direct democracy in order to prevent abuse and discrimination?

With respect to the rights of ethno-linguistic minorities, what rights of such minorities should be excluded from referendums and how should direct democracy in the hands of all citizens be regulated in multilingual regions, in order to prevent the violation of minority rights and the alienation of the groups from each other? In this essay some examples of popular votes from bi- and multilingual regions in the Alps – four Swiss cantons (Wallis, Fribourg, Graubünden and Berne) and the autonomous province of South Tyrol in Italy – will be considered and compared, before some conclusions are drawn.

Swiss experiences with direct democracy in bi- and multilingual cantons

In Switzerland, the multi-ethnic cradle of direct democracy, the interplay between popular votes and the relationship of minority and majority groups can be analysed with reference to the four official language groups. First, we can examine whether there have been significant discrepancies between the linguistic territories in the voters' behaviour in popular referendums at the federal level. Second, we will see what happened in multilingual cantons when linguistically sensitive issues were put to a popular vote.

According to an evaluation of the results of referendums at the federal level from 1875 to 1994 carried out by Kriesi et al. (1996), in 29 out of 430 referendums there was a difference of more than 25% in the rate of approval of initiatives among German and French speakers. But only in 15 cases (3.5% of all votes) were the French speakers outvoted. In 39 cases a significant difference between German and Italian speakers is reported. 
 In the period 1983-1994, a difference of more than 20% between French and German speakers is reported on 10 out of 116 occasions. But in only four cases were the French speakers outvoted, whereas the Italian speakers were outvoted in six cases, in other terms: in six cases the outcome of the polls in the canton of Ticino was markedly different from that in polls at the federal level. In absolute terms, the number of cases of “outvoting” of Italian and French speaking Swiss has increased since the 1970s, but the significance of such discrepancies in electoral behaviour among the Swiss language groups has been exaggerated by the French language media.

Nenad Stojanovic (2006) carried out a study into the connection between the alleged growing differences between Switzerland's two major linguistic communities when using the instruments of direct democracy. For this purpose he evaluated the results of the referendums in four multilingual cantons, as the Swiss practice of direct democracy is of even greater significance at the municipal and cantonal levels, as compared to the federal level. 22 out of 26 Swiss cantons are monolingual, four are bilingual or multilingual.

Table 1: Ethno-linguistic composition of bi- and multilingual cantons of Switzerland expressed as a %; (data from the census of 2001)

Language groups
German
French
Italian
Rhaetoromanian (or Ladin in Italy)

Wallis
28.4
62.8
2.2
-

Graubünden
68.3
0.5
10.2
14.5

Freiburg
29.2
63.2
1.3
0.1

Bern
84.0
7.6
2.0
0.1

Switzerland 
63.7
20.4
6.5
0.5

Comparison: South Tyrol (census 2001)
69.1
-
26.5
4.4

Source: www.statistik.admin.ch

Map 1: Switzerland's linguistic composition

[image: image1.png]



In all four bilingual cantons the three main instruments of direct democracy are established: the obligatory referendum whenever the cantonal constitution is to be amended; the optional referendum (on cantonal laws); the legislative and the constitutional initiative. The numbers of signatures required for requesting such procedures in all four cantons are quite low. What has been the impact of direct democracy in those four cantons? Stojanovic focused on two issues in his research: first, whether the respective linguistic minority has been outvoted in a referendum; second, whether there have been popular votes on linguistically sensitive issues and what their outcomes were (Stojanovic 2006). In the present essay I will focus on some examples of the latter question.

A quite emblematic case in this regard was the so-called “language war” in Fribourg/Freiburg in 2000. Under a new cantonal law, 10-15% of the lessons in public schools were required to be held in the second language of the canton, German or French respectively. Some citizens initiated a facultative referendum against this law. On 24 September 2000 they succeeded in abolishing the law by a popular vote against the majority of the canton's political elite. Whereas 70% of the voters in the German-speaking districts had accepted the law, in the French- speaking districts of Fribourg only 40% of the voters had agreed with it. The referendum campaign mobilised both ethno-linguistic groups. Among both groups fears and resistance were fostered against alleged attempts at “Germanification” or “Frenchification”. With ethno-linguistic arguments dominating the referendum campaign, there were reports of an open confrontation between the two language groups such as had not occurred for a long time. In the end, the law was abolished [or ‘struck down’ or ‘repealed’].

In the trilingual canton of Graubünden/Grischun/Grigioni a federal referendum became a test for the relationship between the language groups. In 1996, an amendment to the Swiss constitution was aimed at allowing federal subsidies to be made available for furthering the Italian and Rhaeto-Romanian languages in Ticino and Graubünden. In the federal referendum the proposal was accepted by a majority of 76% of the votes, though in Graubünden the overall approval rate was only 68%. In those Graubünden districts with a clear German majority d the proposal was actually rejected. The canton's media and the Lia Rumantscha, an umbrella organization for Rhaeto-Romanian speakers, blamed the opposition by the German-speaking parts of Graubünden for the weaker cantonal support for the enhancement of the Rhaeto-Romanian language.

The most interesting case was the referendum on the reform of cantonal electoral law in the canton of Wallis/Valais on 26 September 2005. The main issue of this popular initiative was the appropriate level of representation of German-speaking Walliser in the cantonal government, certainly an “ethnically” very sensitive issue. The initiative aimed to introduce a strictly proportional system for electing members to the 5-member cantonal government. This would mean that the number of representatives of the German speakers of Wallis would be reduced from two to only one. Most people in the German speaking part of the canton, the upper Wallis, feared the possible loss of one of their two seats and were inclined to reject the initiative. In the run-up to the referendum, the cantonal government warned against the perceived threat to the unity of the canton. In practice, a majority of Walliser (54%) rejected the initiative proposal in the referendum, though 51% of voters from the French-speaking lower Wallis voted in favour of it. Decisive for the final result was the clear opposition (69% against) of the German-speaking upper Wallis. The linguistic minority won, but what would have happened if the German Upper Wallis had been defeated?

In the canton of Berne just 7.6% of the resident population (concentrated in the Jura region of the canton) speak French as their main language. In April 2006, a reform of the cantonal electoral system was envisaged. In the proposal, the number of constituencies was to be reduced from 27 to 8, and the number of seats in the council (cantonal parliament) cut from 200 to 160. However, in order to ensure a proper representation of the Jura district, it was proposed that 12 seats should be assigned to this area. In the newly constituted district of Biel-Seeland the French speakers should have a fixed share of seats according to their proportion of the total population (about 5%).

Being an amendment to the constitution, the reform had to pass the obligatory referendum, driving the politicians to seek the utmost consent of the electorate. However, objections were raised that the proposed regulation could disrupt the linguistic consensus within the canton, as the voters were being asked to see themselves as members of a linguistic minority, although many of them had already developed a multilingual self-perception. Many French speakers did not wish to be labeled a “protected linguistic minority”. At the cantonal level the constitutional initiative was eventually accepted with a large majority of 84% of YES votes, whereas in the district of Biel the consensus position won the support of only 79% of the voters.

To sum up, only very few cases are reported from these four cantons of referenda or initiatives on linguistically sensitive issues bringing about a contrasting response along linguistic lines. The cantonal constitutions do not exclude such issues from being submitted to popular vote, but such issues are rarely raised. It is part of the 140-yearsold practice of direct democracy in Switzerland to ensure the utmost sovereignty to the citizens on the full range of political issues. The application of popular rights in democratic decision-making did not cause any major friction between the Swiss language groups within the bi- or multilingual cantons (the wider story of the formation of the canton of Jura in the 1970s should be considered an exception); the differences in the results of popular votes at the federal level between the single linguistic territories (Romandie, Deutsch-Schweiz, Ticino) has not so far been used as a pretext for limiting initiative and referendum rights for the citizens.

Experiences in South Tyrol

As a fifth example of referenda held in a multilingual region of the Alps we may consider two cases in South Tyrol (the Autonomous Province of Bozen/Alto Adige) which, although being autonomous, does not have such a large historical tradition of direct democracy as neighbouring Switzerland. The first example is that of a municipal referendum in Bozen, the capital city of South Tyrol (102,000 inhabitants), on a proposed re-naming of a square in autumn 2002; the second is the first provincial referendum on five proposals on 25 October 2009. It should be mentioned that South Tyrol's statute of autonomy is based on the recognition of three official language groups – the German, Italian and Ladin groups. Around 70% of the population speak German, 25% Italian, and almost 5% Ladin. But for historical reasons the territorial pattern of settlement of these groups is quite uneven, showing a tendency to territorial homogeneous clusters. Italian speakers are in a majority in only five out of the 116 municipalities, while the Ladin speakers are concentrated in eight municipalities in the two valleys of Gardena and Badia. 90% of the Italian speakers of South Tyrol live in the major cities. 103 municipalities have a majority of German speakers.

Map 2: The territorial distribution of linguistic groups in South Tyrol (2001)
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Source: Autonomous Province of South Tyrol; Rep. 8 – Provincial Statistics Institute, Census 2001.

Bozen, autumn 2002: a municipal referendum to change a place name

In Bozen, the capital of the autonomous South Tyrol, a monument is causing permanent annoyance among the German speaking population, triggering tension and resentment between the two major linguistic groups. The so-called “Victory Monument” was erected in 1928 by order of Mussolini to celebrate the occupation and annexation of South Tyrol to Italy. The surrounding square was given the name “Victory Square” by the fascist administration of the time. Unlike the former fascist monuments in the remaining part of Italy, the triumphal arch in Bozen not only has not been removed, but it has been repeatedly restored by successive Italian governments. It bears all the core symbols of Italian fascism and some writings which mirror the colonial mind-set of its builders.
 It was only very recently that some information boards had been placed beneath the monument to explain its historical significance was to the local population and to visitors to the city. After many years of argument, on 15 November 2001 the city’s mayor, backed by the town council, decided to rename the square the “Peace Square”, instead of “Victory Square”. On Bozen's city council there was a majority of Italian centre-left parties in coalition with the German SVP and the “inter-ethnic” Green Party, voted by electors from all ethno-linguistic groups. German speakers make up some 26% of the population of Bozen , whereas Italian speakers account for 73% (census 2001).

The mayor’s action provoked a strong reaction from nationalist Italian groups and raised some popular protest. The two right-wing parties, Forza Italia and Unitalia, which are backed by the majority of Italian voters in Bozen, demanded a municipal referendum aimed at compelling the administration to withdraw the new name of the square. In the referendum held on 6 October 2002, 62% of the voters voted to restore the original name “Victory Square”. This referendum made it clear that the fascist symbols and this monument as a cornerstone of the “Italianness” of the town are still held in high esteem by the majority of the Italian speakers of Bozen. Moreover, as the Italian right-wing forces were able to mobilize the Italian electorate, the linguistic minorities had no chance of countering the power of the symbolism within the framework of a society still polarized along ethno-linguistic lines (Kurth et al. 2006).

The instrument of a municipal referendum had never been used in Bozen before, nor has it so far been used since. This referendum can be taken as an empirical example of two features of direct democracy: a place name, although relevant ethno-linguistically under certain circumstances, does not encroach upon fundamental rights, in common with most municipal decisions. Principally, according to the advocates of direct democracy, decisions of the ruling politicians should pass the test of popular consensus if a significant number of citizens claims it. Such popular votes are supposed to mirror the current positions of the population, but it is not the mirror's fault when the reflected image is not a pleasant one.

The referendum of 25 October 2009

In South Tyrol, popular initiatives leading for the very first time to a popular vote at the provincial level came to the ballot on 25 October 2009, giving the electorate the chance to vote on five initiatives:

1) Granting priority to the resident population in relation to social housing (proponent: Union for South Tyrol UfS, an opposition party);

2) Preventing the sell-out of the homeland by reducing the building of holiday apartments for non-residents (UfS);

3) Extending popular rights of direct democracy (proponent: UfS);

4) A “better law on direct democracy” (proponent: Initiative for more democracy)
;

5) Restricting air traffic by prohibiting provincial subsidies (proponent: Federation of Associations for the Protection for the Environment)

Both initiatives relating to direct democracy were aimed at introducing a new system of popular referendum rights, following the Swiss model. The draft law for a better regulation of direct democracy encompassed five different instruments: the initiative, the optional referendum, the consultative referendum, the agenda initiative (initiative without a right to a popular vote) and the petition. Also proposed was a reduction in or the complete abolition of the so-called participation quorum, which was then set at 40% of the eligible voters.

These proposals encountered marked differences in the level of acceptance among South Tyrol's electorate, divided along ethno-linguistic lines. The opponents of the proposals did not constitute any real alliance, but were a mixed group with diverging interests: on the one hand the leadership of the ruling party (the Südtiroler Volkspartei, SVP), which feared a loss of influence and power if popular rights were to be extended; on the other hand, a substantial share of the Italian speakers of South Tyrol who were afraid of being outvoted in participatory procedures by the German speaking electorate (about 70% of the total electorate)if the 40% quorum were to be reduced or abolished. During the referendum campaign, Italian print media, in alliance with Italian right-wing parties and the SVP President of the Province, launched a massive wave of propaganda portraying serious threats to the Italian group if the direct democracy proposals were to be accepted.
 By contrast, the alliance for more direct democracy tried to convince the voters that a more effective and user-friendly regulation of direct democracy would not lead to the violation of minority rights since popular rights are defined by the Italian constitution and the province's statute of autonomy and encompass precise provisions for the protection of the parity and the basic rights of the different linguistic groups. In other words: their declared goal was the empowerment of ordinary citizens in provincial decision-making, not to play off one linguistic group against the others.

What was the outcome of this referendum? On a turnout of between 37.8% and 38.2% all five legislative initiatives narrowly failed to reach the required turnout quorum of 40%. In 84 municipalities with a German-speaking majority the quorum was reached, but the turnout of voters in all the municipalities with an Italian or Ladin majority, along with some other cities, was significantly below the critical level of 40%.
 In the end, the quorum was missed by only 7,000 votes. This was mainly due to the massive propaganda campaign against all five initiatives by the provincial government and the two major daily provincial newspapers. Nonetheless, 45% of the German-speaking electorate and 14.3% of the Italian-speaking voters had cast their votes, adding up to 38.2% in the case of the proposal for a better law on direct democracy (Atz et al. 2010). A large majority of the voters who actually turned out to vote accepted the popular proposals:

Table 2: Results of the provincial referendum 2009


Yes
No
Turnout

Precedence given to local residents
82.6
17.4
37.9

Sell-out of the homeland
80.9
16.8
37.9

Popular (initiative and) referendum
71.7
28.3
37.8

Direct democracy
83.2
19.1
38.1

Reduction in air traffic
81.0
17.4
38.2

Source: Provincial Electoral Office (http://wahlen.provinz.bz.it/refhome_ld_vg.htm, [accessed on 1.2.2010]). 

The results of this referendum in the municipalities with a majority of Italian speakers are as shown in table 2.

Table 3: Voter turnout in municipalities with a majority of Italian speakers in the resident population and Meran (Provincial referendum of 25 October 2009)


Priority for residents in social hou-sing (UfS)
Against the sell-out of the homeland (UfS)
Expansion of direct democracy (UfS)
Expansion of direct democracy
Reduction in air traffic
Share of Italian speakers (census 2001)

Bozen
24.3
24.2
2.2
24.8
25
72.6

Leifers
27.1
27
26.9
27.2
27.5
69.3

Pfatten
30.5
30.7
30.9
30.9
31
57.9

Branzoll
29.2
29.2
29
29.5
29.4
60.0

Salurn
25
24.9
24.9
25.1
25.4
61.3

Meran
28.5
28.4
28.4
28.4
28.9
48

South Tyrol total
37.9
37.9
37.8
38.1
38.2
26.7

Source: Provincial Electoral Office/Wahlamt des Landes (http://wahlen.provinz.bz.it/refhome_ld_vg.htm).

All five municipalities with a majority of Italian speakers were among the municipalities with the lowest participation rate, with turnouts below 30%. This includes the city of Meran, where the Italian speakers comprise 48.01% of the total population (census 2001). The same can be reported about the eight municipalities with a Ladin majority,
 but to a lesser degree. In most of Bozen's constituencies with a strong Italian majority the turnout was even well below the 20% mark. About 85% of the Italian population stayed away from the ballots, expressing both a lack of interest in such referenda and the rejection of the extension of direct democracy in South Tyrol (Atz et al. 2010).

This behaviour of the Italian speakers of the province can be explained by a range of factors, of which the most relevant may be the following:

- a widespread fear among Italians of being outvoted by the structural numerical superiority of the German group, in the absence of a turnout quorum of at least 40%;

- the dramatic warnings of the provincial government about a pending chaos, if direct democracy were to be extended;

- the propaganda of a patriotic party (Südtiroler Freiheit) which linked an improved direct democracy with its demand for a referendum on self-determination in South Tyrol and the fact that direct democracy was also strongly backed by German right-wing parties;

- the strong opposition of Italian right-wing parties and the major daily Italian-language newspaper.

De facto, the referendum of the 25 October 2009 revealed that by virtue of the existing rules of direct democracy at the provincial level, in particular of the 40% turnout quorum, the SVP (48.1% of the total votes at the provincial elections of 2008) was able to veto any issue submitted by the citizens, whenever it succeeded in keeping half of its electorate away from the polling stations, along with the broad majority of the Italian-speaking group, which together easily totalled more than 40% of the electorate. The usual level of voter abstention from polls in South Tyrol accounts for a further 20% of the electorate.

Much of this fear and mistrust among the Italian linguistic group of South Tyrol vis-à-vis a better direct democracy at the provincial level is due to lack of information and misunderstanding. For example, it had not been acknowledged that, unlike Switzerland and its cantons, in South Tyrol no constitutional initiative is allowed. The fundamental law of the province, the Statute of Autonomy, is part of the Italian Constitution and can only be amended by the Italian parliament. This statute entails the principle of equality of linguistic rights for the three official groups. Thus in relation to the rights of the linguistic groups, both the Italian Constitution and South Tyrol's statute of autonomy set clear limits to popular voting rights. No referendum can encroach upon these rights.

The second misunderstanding refers to the very purpose of the proposed extended rights of initiative and referendum. Although provincial referenda are new to South Tyrol's politics, it can be assumed that most issues raised by such devices of direct popular decision-making will relate to the common political agenda of decision-makers within the limits of the province's powers. As in the Swiss cantons, social, economic, cultural and environmental issues dominate this agenda, whereas initiatives touching on ethno-linguistic interests are rather a rare exception. As the Initiative for more democracy argues, the interests of German- and Italian-speaking citizens do not generally and permanently conflict, but at the level of the citizens concerned mostly coincide, in a way which cuts across the language groups. According to the intentions of the two proponents, an extended direct democracy would empower citizens as such vis-à-vis the political institutions, no matter which language group they belong to or identify with. Ultimately, by widely boycotting the polls, Italian-speaking voters expressed their preference for delegating political decisions exclusively to the elected politicians when it comes to arranging compromises between the linguistic groups at the institutional level.
 The outcome of the referendum of 25 October 2009 meant that South Tyrol's existing law on direct democracy remained in force, preserving the inadequate rules established in 2005 and triggering a new split in South Tyrolean society. Whereas the majority of the German speakers of the province apparently desires a better regulation of direct democracy following the Swiss model, in the Italian group strong skepticism still prevails. What is the way out of this apparent impasse? The Initiative for More Democracy has developed a new proposal for resolving the problem.

Thus, from the very beginning, this referendum vote highlighted a core problem of the application of procedures of direct democracy in multilingual regions: can the application of the majority rule when adopting devices of direct democracy be harmful for the co-existence of linguistic groups sharing the same territory and trigger ethnic conflict? Raising such a question implicitly suggests that the relative or absolute ethnic majority of a region strives to have its will imposed at the expense of the numerically smaller linguistic groups in the same area - in other words, it seeks to act as an ethno-linguistic block putting across its own vested interests. This position tacitly assumes that the application of direct democracy would regularly lead to linguistic minorities being outvoted. Hence, if direct democracy is to be applied in such regions, special provisions must be enshrined to prevent the smaller groups from being outvoted whenever ethno-linguistic issues are to be decided.

Referendums and group rights in South Tyrol – A new proposal

On 23 April 2010, based on the encouraging result of the provincial referendum on proposals for the extension of direct democracy, with almost 1/3 of the electorate backing the proposals, the Initiative for More Democracy presented a new initiative, not relaunching the same text as for the previous initiative, but focusing on just four indispensable minimum improvements to the current law.
 When discussions on a reform of the rules of direct democracy take place in the Provincial Assembly , all the political parties should be measured against the standard of the four criteria given below, if they wish to avoid a new round of popular referendums on the issue. The initiative’s new proposal focuses on the following requirements:

- a special clause to protect the equality of rights of the three official language groups on “ethnically sensitive issues”;

- safeguards ensuring fair and accurate information is available to all voters in the context of referendums;

- reduction of the turnout quorum from 40% to 15%;

- the possibility of holding optional referendums on certain decisions made by the provincial government, in line with the Italian constitution.

Given the limited confines of this paper, I will focus only on the clause for the protection of the rights of the linguistic groups, as this is a completely innovative element in South Tyrolean politics and aims to protect minority rights while not preventing the general introduction of a citizen-friendly regulation of direct democracy. To begin with, the Initiative reiterates the point that initiatives and referendums which are deemed to encroach upon the rights of the language groups of the province or which violate the principle of equality of rights of the language groups, are not admissible as being in conflict with the Province’s statute of autonomy. Whenever, on the other hand, a popular initiative addresses an ethno-linguistically sensitive issue without violating the statute of autonomy, a new procedure would be applied, defined as “the requirement for a double or triple majority in relation to the linguistic groups”.

How could such a double majority be ascertained? It should first be mentioned that South Tyrol does not have any such rule as the Swiss “territoriality principle”. The whole province and the entire public administration are subject to uniform, comprehensive rules of bilingualism or trilingualism. However, the census reveals a clear pattern of settlement of the linguistic groups clustered in three ethno-linguistic areas resulting from the social and historical developments of the last centuries. Five municipalities (Bozen, Leifers, Branzoll, Pfatten, Salurn; in other words the whole greater area of the provincial capital) have an Italian majority. A clear Ladin majority exists in the eight municipalities of the Gardena and Badia valleys. The remaining 103 municipalities (out of the total of 116) have a majority of German speakers.
 A so called “majority referred to linguistic groups” is given if there is a majority of votes of yes or no in a popular vote in the respective groups of municipalities with a respective linguistic majority. In other words: a new kind of territorial principle would be applied, limited to the conduct of referendums on ethno-linguistic related issues. Compared with the Swiss legal order this kind of territorial principle would to be termed “sub-cantonal”.

But who should be entitled to define a popular initiative as “ethno-linguistically sensitive”? The proposal by the Initiative draws on a similar provision contained in Art. 56 of the statute of autonomy: a majority of the members of the Provincial Assembly belonging to any single linguistic group would be entitled (in the case of the Ladins this would be just one member) to trigger the procedure of a double or triple majority in a referendum. Whenever a facultative referendum is to be held, the majority of the members of the provincial government belonging to one of the linguistic groups would be entitled to such a right. In all cases, the definition of what constitutes an “ethno-linguistically sensitive issue” would not be left to an arbitrary decision by a group of Assembly members, but would have to face subsequent examination by a committee of three judges.

According to the proposal from the Initiative for More Democracy, such a “protective clause” would provide South Tyrol's municipalities inhabited by a majority of Ladin or Italian speakers with a de facto veto right, whenever referenda were held on ethno-linguistically sensitive issues. Moreover, in combination with this clause, the turnout quorum would be reduced to 15%. On other issues than ethno-linguistically sensitive ones, no double or triple majority would be required, merely a simple majority at the provincial level.

Such a “double majority” may perhaps remind one of the provision for the so-called “Ständemehr” (a majority of the 26 Swiss cantons) applied to referendums at the federal level in Switzerland, but that rule is not applied in any individual canton in relation to linguistically diverse parts of the canton. The Swiss “Ständemehr” was established more to protect the federal nature of the country and thus the interests of the cantons with a smaller population than the hypothetically diverging interests of the four linguistic communities within Switzerland.

Within the context of South Tyrol, and from the perspective of the Initiative for More Democracy, the clause relating to a “double or multiple majority in respect of the linguistic groups” is designed to effectively protect the interests of the language groups in referendums on linguistically sensitive issues. Twin barriers would prevent the numerically inferior linguistic groups from being outvoted whenever votes were held on ethno-linguistically related issues:

Firstly, such issues would not be admitted under the statute of autonomy; secondly, one linguistic group which was numerically in a minority could block a proposal by a territorially confined majority, regardless of the overall result at the cantonal level. 

In addition, the judiciary would be involved in a triple manner in this procedure:

- in the preliminary examination of a proposal in respect of its admissibility under the constitution and the statute of autonomy;

- in the examination of the request put forward by members of the Provincial Assembly to proceed to a popular vote with a double majority;

- in the ruling by the Italian Constitutional Court whenever a provincial law, - accepted by the South Tyrolean voters, is contested by the Italian government.

Analysis of the proposal by the Initiative shows that the instruments of direct democracy would be applicable - with rules similar to the Swiss rules - in the vast majority of popular initiatives and referendums which do not directly address ethno-linguistic issues, whereas special rules would come into play whenever such issues are the subject of an initiative and referendum process. In such cases, at the discretion of the respective political representatives, a special clause would enter into force. Such a mechanism would allow a linguistic group to effectively defend itself against being outvoted on an ethno-linguistically sensitive issue by one or both of the two other linguistic groups.

Conclusion: what special precautions are required with direct democracy in multilingual areas?

Let us now return to the two basic questions raised at the beginning, now with reference to linguistic minorities:

a) what fundamental rights of linguistic minorities should in principle be excluded from procedures of direct democracy?

b) what precautionary measures should be applied to prevent minority groups from being regularly outvoted whenever ethno-linguistic issues are on the agenda?

Most constitutions do not allow referendums and initiatives to encroach upon fundamental rights. In South Tyrol, an additional general restriction is provided for by the statute of autonomy - a kind of “provincial constitution” - which firmly entrenches the principle of equal rights for the official language groups (Verhulst et al. 2007, 71). This principle cannot be amended by a popular vote.

In theory, such a provision could limit the applicability of referendums on linguistic issues in Switzerland, if the respective cantonal constitutions of Switzerland's multilingual cantons were to include it. But historically very few conflicts on linguistic issues have occurred, apart from the struggle over the creation of the canton of Jura.
 In general, Switzerland allows its citizens far-reaching powers to amend, by popular initiative, not only cantonal laws, but in particular the cantonal and federal constitutions. Whereas the South Tyrolean statute of autonomy , as an integral part of the Italian constitution, is absolutely excluded from direct democracy, Swiss citizens can decide at any time on almost any provision of their cantonal and federal constitutions. Moreover, Switzerland is vested with a very rudimentary constitutional judiciary. The Swiss Federal Court still has no power to check whether federal initiatives are compatible with human rights - otherwise there could not have been the initiative to ban the building of minarets and the subsequent referendum. The only organ of control is the parliament. In Switzerland, constitutional amendments passed by popular referendum which violate international law are usually adopted within the framework of an ordinary legislative procedure in order to be compatible with the European Convention on Human Rights. No more stringent limitation of the people's sovereignty when exercising its decision-making rights is accepted. However, Art. 70 of the federal constitution, which obliges all cantons to respect the interests of linguistic minorities, could be interpreted as such a superordinate or higher-ranking restriction.

As Tiefenbach (no year, 4) states: “The best protection for minorities is a civil society which is able to decide free from prejudice, based on sound arguments and correct information. Such a civil society is enhanced by popular decision-making, provided the procedures are free and fair. This procedure must have enough time to allow both sides to play their part, both proponents and opponents. The length of the procedure helps to calm the public debate. The possibility of using the media and public events [to promote ones views] must be regulated in a fair manner. It is unacceptable for just one party to dominate everything as a result of its strong financial and media power”.

In South Tyrol there is a double filter. First, a commission of judges is required to check whether proposals are admissible under the statute of autonomy and the Italian constitution; second, the central government has the right to contest a provincial law before the Constitutional Court, regardless of whether it has been approved by the Provincial Council or by the electorate in a popular referendum. Hence, popular initiatives which are in obvious conflict with such provisions are either not admitted to a vote or can be subsequently struck down by the Constitutional Court.

The direct participation of all citizens in cantonal or provincial politics exists to foster the right of the public to control of their political representatives, to vest sovereign citizens with legislative power, to open up new spaces for a political debate and solutions which cut across ethno-linguistic lines of voting behaviour. In normative terms, such fundamental rights should be applicable in all modern democracies, and indeed the number of states and regions introducing and extending such rights is growing. In multilingual regions, such rights are often exercised by the citizens without reference to ethno-linguistic issues. In Switzerland, proposals relating to linguistic rights in the bilingual cantons are the absolute exception. Nevertheless, the few examples from the bi- and multilingual cantons of Switzerland and the two examples from South Tyrol in 2002 and 2009 have shown that issues which address ethno-linguistic identity are felt quite strongly and may bring about tensions between linguistic groups.

As a consequence, critics of direct democracy would rather exclude such issues completely from any referendum - leaving it to the consociational procedures of mediation at the level of representative politics - as they have no trust in the voters’ ability to make responsible decisions. Thus, the issue is that of establishing a fundamental civil right to participatory procedures in multilingual regions and of regulating that right in as citizen-friendly manner as possible (with no high turnout quorum), in order to provide citizens with these democratic rights on the vast majority of political issues which are “non-ethnic”, while making special provisions for the special cases of ethno-linguistically sensitive issues.

At the Swiss federal level such a protection is partly provided by the double majority rule, which protects the interests of the minor cantons in line with the federal principle. At the cantonal level there are no rules on a double majority, due to the application of the principle of territoriality.

In South Tyrol no such principle has ever been established, but such a protection clause as has been drawn up by the Initiative and presented above can be derived from the statute of autonomy. The new clause relating to a “double or triple majority with reference to the linguistic groups” may well be able to provide such a protective umbrella. The application of such a clause is linked to the factual settlement pattern of the three groups in the provincial territory. If on ethno-linguistically sensitive issues the double or multiple majority is not achieved, a referendum would be declared invalid. But the definition of an issue as “ethno-linguistically sensitive” is not left to political arbitrariness. A further check on legitimacy by a commission of judges should ensure a neutral verdict. The implementation of such a clause will have to demonstrate whether this kind of protection will guarantee both needs of South Tyrolean society: to regulate the people's rights to participation in provincial politics without endangering the “ethnic peace”.
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�	 Some examples: in 2007 the popular initiative to deport foreign nationals without legal residence permits and the 2008 initiative for a “democratic nationalisation”, both submitted by the SVP and both intrinsically xenophobic, were rejected by the electorate. In 2004 the initiative to keep sex offenders judged to be incurable under life-long custody was accepted.


�	 Kirchgässner, 2009, 9: “If we sum up all the findings, a clear ambivalence emerges regarding the relationship between direct democracy and human rights. It is quite well proven that with popular rights to direct participation majority positions prevail more easily than in purely representative systems: direct democracy reacts much more sensitively to the population's preferences. Moreover, the available empirical evidence does not support the allegation that citizens generally behave in a more irresponsible manner at the ballot. This fear is neither theoretically convincing nor is there sufficient empirical evidence”.


�	Frey et al. 1998, pp. 1343-1448. Verhulst et al. (2007, 71) argue: “Empirical research shows that if referendums are held on minority rights, these result in large majorities in favour of such rights. Frey and Goette (1998) took the civil rights from the Universal Declaration of Human Rights and the International Covenant on Economic, Social and Cultural Rights as their points of departure and then examined all Swiss referendums on minority rights in the period from 1970 to 1996 at federal level, in the Zurich canton and in the municipality of Zurich. In more than two-thirds of the cases (70%), the outcome was support for minority rights. At federal level, support was even higher, at 80%. It also appeared that referendums which threaten minority rights have much less chance of being adopted than referendums on other subjects. Of the citizens’ initiatives at federal level, 10% on average are approved; of 11 citizens’ initiatives (1891-1996) that sought to reduce minority rights, not one was successful. By contrast, minority groups are frequently successful in referendums. On average, 50% of the compulsory referendums are adopted. Of the 11 compulsory referendums that supported minority rights (1866 to 1996), no less than 73% were adopted. Again, on average, 63% of the optional referendums are adopted. The two optional referendums (1866 to 1996) that supported minority rights were both adopted”. 


�	Mehr Demokratie e.V., Positionen zur direkten Demokratie, Nr.2, auf: www.volksabstimmung.org . More information on this NGO at.: www.mehr-demokratie.de 


�	In Switzerland the bi- or multilingual cantons are the cantons of Wallis, Fribourg/Freiburg, Graubünden/Grischun/Grigioni and Bern; in Italy the three regions with a special statute of autonomy are the Aosta Valley, Trentino-South Tyrol and Friuli-Venezia Giulia; in Austria there is Carinthia, but in this case we can speak about a “bilingual region” only in a territorially very limited sense. The autonomous regions of Italy have regulated the mechanisms of direct democracy by regional laws, which are far from establishing popular rights similar to those currently in force in Switzerland. In Carinthia only the so-called “Volksbegehren” (popular petition directed to the regional assembly) has been introduced, which is not equivalent to a popular initiative and does not give the electorate the right to a referendum vote. Hence, Carinthia is not considered in this text at all.


�	 The Swiss federal administration reports on the results of all initiatives and referendum polls, according to linguistic regions and type of settlement as well as on differences between the single regions on: www.statistik.admin.ch


�	In 17 Swiss cantons, German is the only official language (Aargau, Appenzell Ausserrhoden, Appenzell Innerrhoden, Basel Stadt, Basel-Landschaft, Glarus, Lucerne, Nidwalden, Obwalden, Schaffhausen, Schwyz, Solothurn, St. Gallen, Thurgau, Uri, Zug, Zurich). In the cantons of Bern, Fribourg and Valais, French is co-official; in the trilingual canton of Graubünden, more than half of the population speaks German, while the rest speak Romansh or Italian. The Swiss Romandie is composed by the cantons of Geneva, Vaud, Neuchatel and Jura. Ticino's official language is Italian. In each case, all languages are official languages of the respective canton.





�	A geographic analysis of the results of Swiss referendum polls can be found in: Politischer Atlas der Schweiz, Abstimmungen und Analysen, at: www.bfs.admin.ch.


�	 The writing on the monument reads: “Hinc Patriae Fines Siste Signa – Hinc Ceteros excoluimus lingua legibus artibus” (Here we have set the frontier marks of the fatherland. From here we taught the others the language, law and fine arts).


�	The draft law for a better regulation of direct democracy encompassed five different instruments: the initiative, the (confirmative or optional) referendum, the consultative referendum, the initiative without the right to a popular vote, and the petition. The complete text with some explanation is at http://www.dirdemdi.org/neu.


�	 Daily newspapers Corriere dell'Alto Adige and Alto Adige, various editions in September-October 2009.


�	 The turnout at the referendum vote in the municipalities with a Ladin speaking majority was again below the average turnout at the provincial level, but in quantitative terms this has not been of decisive relevance.


�	 In the run-up to the referendum the “Union für Südtirol” admitted that the initiative’s draft law was a very mature draft law and called upon the electorate to also accept this proposal.


�	 The turnout at the referendum vote in the municipalities with a Ladin speaking majority was again below the average turnout at the provincial level, but in quantitative terms was not of decisive relevance.


�	 This is the way two Italian journalists commented on the issue: see Visentini and Franco in the Corriere dell'Alto Adige, 18.10.2009.


�	 The text of the draft law can be found on the website of the NGO initiative: http://www.dirdemdi.org/neu/it.


�	 See the new draft proposition of the Initiative für mehr Demokratie at: www.dirdemdi.org/neu/it.


�	 See ASTAT, Statistisches Jahrbuch für Südtirol 2009, at: http://www.provinz.bz.it/astat.


�	 See the Autonomy Statute at: http://www.provinz.bz.it/lpa/autonomy/autonomy_statute_eng.pdf.


�	 See The Initiative & Referendum Institute Europe, Guidebook to Direct Democracy in Switzerland and Beyond, 2008 edition, Fact Sheets, pp.113-191.






